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By Oliver Hall

t
here are 7,872 state leg-
islators in the United 
States and its territories 
who enact ballot access 

laws that determine which Amer-
icans may run for public office. 

Of that group, 7,655 – more 
than 97 percent – are either 
Democrats or Republicans. Not 
surprisingly, the various statuto-
ry schemes these legislators en-
act share one common feature: 
they provide Democrats and Re-
publicans automatic access to the 
ballot once they are selected by 
means of taxpayer-funded pri-
mary elections. 

New or minor parties and in-
dependents, by contrast, are often 
subject to onerous nomination 
petition signature requirements, 
early filing deadlines, short pe-
titioning periods and other re-
strictions that unconstitutionally 
exclude them from the electoral 
process entirely.

Consider a few recent exam-
ples. 

Legislators in Michigan did 
not allow independents any way 
to qualify for the ballot until 
1988, despite the federal courts’ 
repeated admonishments that 
they were violating the Consti-
tution. When Michigan finally 
adopted such a procedure, legis-
lators set the signature require-
ment so high that no independ-
ent qualified for statewide office 
for the next 30 years (excluding 
two presidential independents). 
The drought only ended in 2018, 
when a federal court struck down 
Michigan’s requirement and 
placed independent Christopher 
Graveline on the ballot as a can-
didate for Attorney General. 

In Pennsylvania, legislators 
gave private citizens the right to 
sue to remove independent and 
minor party candidates from the 
ballot, and to collect litigation 
costs from them if they succeeded. 

This first happened in 2004, 
when presidential independent 
Ralph Nader was removed from 
the ballot and ordered to pay his 
challengers more than $80,000. 
Nader refused.

l It happened again in 2006, 
when Green Party senatorial 

candidate Carl Romanelli was 
bounced and ordered to pay his 
challengers more than $80,000. 
For most of the next decade, as 
a federal court observed when it 
struck down Pennsylvania’s laws 
in 2016, Pennsylvanians had no 
choice but to vote for Democrats 
or Republicans for statewide of-
fice, because the major parties 
used the threat of such judg-
ments as a “cudgel” to ward off 
potential competitors. 

Meanwhile, for the last sev-
eral years citizens in Maine have 
been effectively barred from es-
tablishing new political parties 
because legislators enacted sig-
nature requirements so high that 
it was practically impossible for 
their candidates to qualify. 

A federal court enjoined 
enforcement of Maine’s laws 
against the Libertarian Party on 
December 31, 2021, but Maine 
is still enforcing those same laws 
against the Green Party. As a re-
sult, Greens who wish to run for 
statewide office or U.S. House 
must unenroll from their party 
to have any chance of qualifying 
in 2022.   

these examples all come from 
cases that my organization, the 
Center for Competitive Democ-
racy, litigated in recent years, but 
they are just a drop in the buck-
et. As Richard Winger faithfully 
documents in his indispensable 
Ballot Access News (www.bal-
lot-access.org), states enact un-
constitutional ballot access laws 
faster than under-funded inde-
pendents and minor parties can 
challenge them. 

As long as the laws remain 
in effect, American voters suf-
fer. Their choices at the polls are 
unconstitutionally limited, and 
they are denied the opportunity 
to hear the diversity of views that 
is critical to a robust democratic 
process where candidates com-
pete in the marketplace of ideas. 

As the Supreme Court has rec-
ognized, alternative candidates 
play an essential role in our two-
party system, as “fertile sources 
of new ideas and new programs” 
that ultimately gain widespread 
acceptance. 

Abolition, women’s suffrage, 
social security, the progressive 
income tax, minimum wage laws 
and the 40-hour work week are 
historical examples.  More re-
cently, independents and minor 
parties like the Libertarians and 
Greens stood alone in their oppo-
sition to the invasion of Iraq, while 
a large majority of Democrats and 
Republicans were supporting it. 

Yet the Supreme Court has 
also suggested that state ballot 
access laws should be upheld un-
less they “operate to freeze the 
political status quo” by making it 
impossible for independents and 
minor parties to compete. As a 
result, when state laws are struck 
down it is usually because the 
major parties have in fact frozen 
out their competition, often for 
years at a time.       

But why should states – or 
more to the point, the Democrats 
and Republicans who control 
state legislatures – be permitted 
to erect near-impossible barriers 
against potential competitors? 

The Constitution never even 
mentions political parties, much 
less does it grant such power to 
two particular parties. On the con-
trary, the Framers defended the 
Constitution precisely because it 
was designed to limit self-interest-
ed “factions” from usurping legis-
lative authority and “disregarding 
the rights of another or the good of 
the whole,” as Madison explained 
in The Federalist No. 10. 

Despite the Framers’ best ef-
forts, today many states’ require-
ments serve no purpose except to 
insulate Democrats and Republi-
cans from competition. 

as Winger recently demon-
strated in the Fordham Law 
Journal, with only three excep-
tions in American history, no 
state that required more than 
5,000 signatures for statewide of-
fice has ever had an overcrowded 
ballot (in elections where voters 
voted for a single candidate). 

What then justifies Texas’s re-
quirement that presidential in-
dependents submit 113,151 sig-
natures in 2024, or California’s 
requirement that they submit an 
estimated 200,000 signatures 
(based on 2022 voter registration 
totals)? Texas and California are 
populous states, but their interest 
in maintaining orderly ballots is 
no greater than any other state’s. 

The problem is not just that 
they restrict voter choice by un-
necessarily (and unconstitution-
ally) excluding qualified candi-
dates, but that they do so based 
on financial status. In Texas, the 
cost of completing a successful 
statewide petition drive now ex-
ceeds $1 million. 

Given that price of entry, 
wealthy independents and minor 
parties may be able to compete, 
but the non-wealthy cannot. That 
is because Texas, like most states, 
still requires that independents 
and minor parties demonstrate 
voter support the way they did 
when Texas began regulating bal-
lot access more than 100 years 
ago: by obtaining their signatures 
on paper nomination petitions. 

History shows this cannot be 
done without an army of paid pe-
tition circulators working around 
the clock every day of Texas’s 
short petitioning period (75 days 
for minor parties). Arizona, by 
contrast, is the first state in the 

nation to implement a web-based 
platform that enables voters to 
sign nomination petitions online, 
from the comfort of their own 
homes (see https://apps.azsos.
gov/equal/).  Such long-overdue 
reforms, if adopted nationwide, 
could greatly reduce the burden 
and expense of demonstrating 
the requisite voter support. 

And that is where Congress 
must play a role. Congress should 
enact one federal law that estab-
lishes reasonable ballot access 
requirements for all federal offic-
es, which preempts the 50 sets of 
state laws that now apply. 

Former Congressman John 
Conyers (D-Michigan) intro-
duced such a bill in 1989 (H.R. 
1582), and former Congressman 
Ron Paul (R-Texas) introduced a 
similar one in 2003 (H.R. 1941). 

This legislation should be up-
dated to allow for online petition-
ing and reintroduced. The success 
of such legislation and its benefits 
to voters nationwide would pro-
vide a powerful impetus for states 
to follow suit by reforming their 
requirements for state offices.  

Congress is no less control-
led by Democrats and Republi-
cans than the state legislatures, 
of course, but Congress alone can 
enact the legislation necessary to 
protect the rights of all Americans 
to cast their votes effectively.

The need is clear: as Winger 
reports, courts have invalidated at 
least one ballot access law in every 
state in the nation, yet unconsti-
tutional laws are newly enacted 
regularly. This cycle of suppress-
ing voter choice must end. Vot-
ers who want a more competitive 
democracy can start by demand-
ing that their Representatives and 
Senators re-introduce ballot ac-
cess reform legislation now.

Oliver Hall is the founder of and 
legal counsel for the Washington, 
D.C. based Center for Competitive 
Democracy.

When the 
ballots are 
obstructed
Sky-high signature requirements 
hamper independent candidates

Why should states be permitted  
to erect near-impossible barriers 
against potential competitors?

Art: Mr Fish


